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SYLLABUSBY THE COURT

1. “A dreuit court’ sentry of summary judgment isreviewed denovo.” Syl. pt. 1,

Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

2. “Beforethe prosecution of alawsuit may be barred onthe basis of resjudicata,
threedementsmus be satisfied. Frg, theremust have been afind adjudication onthemeritsin the prior
action by acourt having jurisdiction of the proceedings. Second, the two actions mugt involve ether the
same parties or personsin privity with those sameparties. Third, the cause of action identified for
resol ution in the subsequent proceeding ether must beidentica to the cause of action determined inthe
prior action or must be such that it could have been resolved, had it been presented, in the prior action.”

Syl. pt. 4, Blake v. Charleston Area Med. Ctr., Inc., 201 W. Va. 469, 498 S.E.2d 41 (1997).

3. “Anadjudication by acourt having juristiction of the subyject-matter and the parties
isfinal and conclusive, not only asto themaitersactudly determined, but asto every other matter which
the parties might have litigated asincident thereto and coming within thelegitimate purview of the
subject-meatter of theaction. Itisnot essentid that the matter should have beenformdly putinissueina
former suit, but itissufficient thet the satus of the suit was such that the parties might have had the metter
disposed of onitsmerits. An erroneousruling of the court will not prevent thematter from being res

judicata.” Syl. pt. 1, Sayre’'s Adm'r v. Harpold, 33 W. Va. 553, 11 S.E. 16 (1890).



4. For purposes of resjudicata or claim precluson, “acause of action” isthe fact
or factswhich establish or giveriseto aright of action, the existence of which affordsa party aright to
judicid relief. Thetes to determineif theissueor causeof actioninvolvedinthetwo auitsisidenticd isto
inquire whether the same evidence would support both actions or issues. If the two casesrequire
substantidly different evidenceto sustain them, the second cannot besaid to bethe same cause of action

and barred by resjudicata.

5. Whereaninaured hasprevioudy brought adamfor consequentia damagesunder
Marshall v. Saseen, 192 W. Va. 94, 450 S.E.2d 791 (1994), and afinal judgment has been entered
with respect to such clam, theinsured isnot thereby precluded under principles of resjudicataor clam
preclusion from bringing asubsequent action asserting causesof action predicated upon adefendant

insurer’ salleged bad faith or other intentiona misconduct inthe courseof settlingtheinsured spolicy daim.



McGraw, Chief Justice:

Dianaand Randy Slider, plaintiffs below and appelants herein, goped the September 8,
2000 order of the Circuit Court of Ohio County granting summeary judgment to defendants-gppd leesState
Farm Mutua Automobile Insurance Company (“ State Farm”), CharlesNoffsgner, and Erie Insurance
Property and Casualty Company (“ Erie”). Thedircuit court determined that the bad faith and intentional
tort clams asserted by plaintiffsin theinstant case, which are predicated upon defendants' aleged
misconduct in making settlement under fird-party underinsurance coverage, were barred by resjudicata
or clam preclusioninthat during the course of aprevious persond injury action plaintiffs had sought
consequential damages againgt such insurers under Marshall v. Saseen, 192 W. Va 94, 450 SE.2d
791 (1994), but were denied rdief by way of afind judgment. Wenow reverse, finding that plaintiffs
present clams are not barred under the“ same-evidence” test for claim preclusion that appliesin this

jurisdiction.

l.
BACKGROUND
DianaSlider wasinjured on October 5, 1992 whileriding asapassenger in apickup truck
owned and driven by Nancy Jo Haught. Thevehidehad cometoastop on Route 18 near Middliebourne,
West Virginia, while Mrs. Haught wasattempting to makeal eft-hand turn, and was struck from behind
by aloaded log truck driven by Paul Buck. Mrs Sider wastrangported by ambulance to Wetzd County

Hosoitd, whereshewastregted for variousinjuriesinduding aconcusson and scalp lacarations. Following



her dischargefrom thehospita, Mrs. Sider complained of painintheshoulders, neck and back, aswell
aspers sent headachesand lightheadedness, and after seeking further medical trestment wasdiagnosed
with severa maladiesincluding fibromyalgia, myofascial pain syndrome, headache disorder, and

temporomandibular joint (TMJ) disfunction.

Howard Buck, the owner of thelog truck, wasinsured by State Farm with abodily injury
liability coveragelimit of $50,000. Thedriver, Paul Buck, had $100,000in liahility coveragefrom
Nationwide Mutud Insurance Company (“Nationwide’). Mrs. Sider dso had fird-party coverage under
the underinsured motorigt (“UIM”™) provisonsof both her own policy with Stiate Farm, aswdl asMrs.

Haught’ s policy with Erie, each of which provided UIM coverage in the amount of $100,000.

Demands were later made on both State Farm and Nationwide, with State Farm
responding on October 25, 1992 by offering the full $50,000 available under Howard Buck’ sbodily injury
ligbility coverage. Nationwide gpparently made no offer, and asaresult the Sidersin September 1994
commenced apersond injury action againg Howard and Paul Buck inthe Circuit Court of Tyler County.
The Sliders served a copy of the complaint on both Erie and State Farm pursuant to W. Va Code

§ 33-6-31(d) (1998).

Nationwide chose not to offer thefull policy limit of Paul Buck’ sbodily injury liability
coverage, but ingtead tendered an offer of only $70,000. The Slidersrefused thisoffer, and the case went

totrial on September 10, 1996. Neither Erienor State Farm gpparently made any offers of settlement
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@ther priortoor duringtrid. Thejury subsequently returned averdict infavor the Sidersin theamount
of $336,000. All threeinsurerspaid their share of the verdict shortly after trid, and on November 21,
1996, thecircuit court entered ajudgment order and an order showing satisfaction of suchjudgment on

the underlying personal injury claims.

The Sidershad previoudy filed amaotion for summary judgment againg Erieand State
Farm on November 13, 1996, seeking recovery of attorneys fees, costs and expenses, together with
annoyance and inconvenience damages, on the basisthat they had “ substantialy prevailed” under
Marshall v. Saseen, 192 W. Va 94, 450 SEE.2d 791 (1994). Erieand State Farm filed ajoint cross-
motionfor summary judgment regarding the plaintiffs Marshall clamson January 9, 1997. Following
ahearing on these motionsheld on November 12, 1997, the Circuit Court of Tyler County on January
9, 1998 denied the Siders motionfor summary judgment and entered judgment infavor of Erieand State
Farm. Thedrcuit court’ stwo-page order merdy sated thet, “Upon areview of the pleadingsfiled herein
and argument of counsd, the Court findsthat the Defendants, Erie Insurance Company and State Farm

Mutua Automobile Insurance Company, are entitled to asummary judgment asametter of law,” and

‘Fallowing the November 12 hearing, the Siders presanted asupplemental memorandum intended
to demondratethat Erie and State Farm had been actively involved in defending the underlying persond
injury action. Among other evidence presented wasthe fact that Nationwide, Erie, and State Farm had
entered into ajoint defenseagreament gpproximatdy Sx monthsbeforetrid, whereby among other things
the parties agreed that Nationwide' sliability coverage was primary in thelitigation, that Erie¢ sUIM
coveragewas second in line, and that State Farm’ sUIM  coverage was last in order. The purpose of this
filing wasto bolgter the Siders Marshall clam, and was gpparently prompted by concerns expressed
by the circuit court over whether Erieand State Farm could be held ligblefor damagesresulting fromthelr
failure to settle notwithstanding Nationwide' s refusal to meet demands made by the Sliders.
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otherwise contained no supporting andyss. The Siders subsequent apped to this Court was denied on

July 1, 1998.

Undeterred, the Siders on September 11, 1998 commenced the present actionin the
Circuit Court of Ohio County againg dl threeinsurers, aswell asan employee of State Farm, Charles
Noffsinger, assarting daimsof (1) breach of theimplied covenant of good faith and fair dedling (esto Erie
and State Farm only)? (2) unfair claim settlement practices under the West VirginiaUnfair Claims
Settlement Practices Act, W. Va Code 8§ 33-11-4(9) (1985); and (3) intentiond infliction of emotiond
digress. Thecomplant further aleged that dl four defendantswere subject to ajoint enterprisetheory of

liability, and sought both compensatory and punitive damages.

Erie, SateFarm, and Noffanger subsequently movefor judgment onthepleadingsand/or
summary judgment assarting, inter alia, that the Siders damsasto themwerebarred under theprinciple
of resjudicata or clam precluson based upon the previousfalure of plaintiffs Marshall damsinthe
underlying persond injury litigation. The Circuit Court of Ohio County subsequently granted summary
judgment infavor of the moving defendants on such ground by an order entered on September 8, 2000,

and the present appeal followed.

?Thisdamindudesandlegationtha Erieand SateFarm acted“intentionaly, willfully, maicioudly,
andinwanton disregard of the dutiesimpaosed by the common and gatutory law of West Virginiaaswell
astherulesand regulationsthereunder.” We presumethat these attendant dlegations areintended to
support theSiders request for punitive damages, asthereisno atempt inthiscaseto recover an excess
judgment. SeeMarshall, 192W. Va at 100-102, 450 S.E.2d at 797-99 (permitting insured to obtain
amount of excess judgment when first-party underinsurance carrier actsin bad faith).
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.
STANDARD OF REVIEW
“A dreuit court’ sentry of summary judgmentisrevieweddenovo.” Syl. pt. 1, Painter
v. Peavy, 192W. Va 189,451 SE.2d 755 (1994). Aswehavelong stressed, “[a motion for summary
judgment should be granted only when it isdear that thereisno genuineissue of fact to betried and inquiry
concerning thefactsisnot desirableto clarify the gpplication of thelaw.” Syl. pt. 3, AeénaCas. & Qur.
Co. v. Federal Ins. Co. of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963); seealso Painter,

192 W. Va. at 192, 451 S.E.2d at 758.



[11.
DISCUSSION
Asthis Court previoudy explained, resjudicata or dam precluson “generdly applies
when thereisafind judgment on the mearitswhich predudesthe parties or thar priviesfrom rditigeting the
issuesthat weredecided or theissuesthat could havebeen decided intheearlier action.” Satev. Miller,
194W.Va 3,9,459 SE.2d 114, 120 (1995) (citing Allenv. McCurry, 449 U.S. 90, 94, 101 S. Ct.
411, 414, 66 L. Ed. 2d 308, 313 (1980); In re Edtate of Mclntosh, 144 W. Va 583, 109 S.E.2d 153

(1959)).

Thefundamentd rationdefor thisdoctrineisto permit repose on the part of defendants
who have been subject to suit. See Sattler v. Bailey, 184 W. Va. 212, 217, 400 S.E.2d 220, 225
(1990) (Obsarving that doctrine permitslitigantsto avoid “ the expense and vexation attending relitigetion
of causesof action which havebeen fully and fairly decided”); Siateexrd. Conndlsville By-Product
Coal Co. v. Continental Coal Co., 117 W. Va. 447, 449, 186 S.E. 119, 120 (1936) (doctrine
Intended to prevent aperson from being “twice vexed for one and the same cause’), overruling on
other grounds recognized, Sate ex rel. Morris v. Taylor, 130 W. Va. 573, 44 S.E.2d 632
(1947). We havefurther observed that clam precluson servesto “* consarve] judicid resources, and

fostersrdianceonjudicia action by minimizing the possibility of inconsstent decisons.’”” Conleyv.
Soillers, 171 W. Va. 584, 588, 301 S.E.2d 216, 220 (1983) (quoting Montana v. United Sates,

440 U.S. 147, 153-54, 99 S. Ct. 970, 973-74, 59 L. Ed. 2d 210, 217 (1979)).



The basic requirements for invoking resjudicata or clam preclusion were recently
summarized in Blakev. Charleston Area Med. Ctr., Inc., 201 W. Va 469, 498 S.E.2d 41 (1997):

Beforethe prasecution of alawsuit may bebarred on the bassof
resjudicata, threedementsmust be satisfied. First, there must have
been afind adjudication onthe meritsin the prior action by a.court having
jurisdiction of the proceedings. Second, the two actionsmust involve
either the same parties or personsin privity with those same parties.
Third, the cause of action identified for resolution in the subsequent
procesding either mugt beidentical to the cause of action determined inthe
prior action or must be such that it could have been resolved, hed it been
presented, in the prior action.

Syl. pt. 4,1d. Thethird prong of thistest ismogt often thefocal point, Snce“the centrd inquiry onaplea
of resjudicataiswhether the cause of action in the second suit isthe same asin thefirs suit.” Conley,

171 W. Va at 588, 301 SE.2d at 220. Thiscaseis no different.

Thethreat of daim precluson requiresthat litigantspresent inasngleactiondl damsor
defenses that may appropriately be resolved within the confines of such proceeding, since

[a]n adjudication by a court having jurisdiction of the
subject-matter and the partiesisfina and conclusive, not only astothe
matters actually determined, but asto every other matter which the
parties might have litigated as incident thereto and coming
within the legitimate purview of the subject-matter of the
action. Itisnot essentid that the matter should have been formdly put
inissuein aformer suit, but it issufficient that the satus of the suit was
suchthat the partiesmight have had the matter disposed of onitsmerits.
Anerroneousruling of thecourt will nat prevent the matter frombeing res
judicata.

Syl. pt. 1, Sayre sAdm'r v. Harpold, 33W. Va. 553, 11 SE. 16 (1890) (emphasis added); seealso

gyl. pt. 1, In re Estate of McIntosh, supra. Aswe explained in Blake, “resjudicata may operate



to bar asubsequent procesding evenif the precisecause of actioninvolved wasnot actudly litigated inthe
former proceading S0 long asthe daim could have been raised and determined.” 201 W. Va a 477,498
SE.2da 49. Clam predusonthereforefunctionsasarulegoverning thejoinder of damsand defenses,
gnceaparty’ sfalureto present aparticular issuein the course of litigationmay precludeitsdetermingtion

In a subsequent action.

Erie and State Farm argue in this case that “where the same facts and transactions
givingriseto thefirgt suit serve asthe basisfor the second suit, the second suit isbarred by the doctrine
of resjudicata, even though the second suit attemptsto assert different legal theories of recovery.”
(Emphasisadded). We note, however, that this Court has not adopted a transaction-focused test for
determining whether successive proceedingsinvolve the same claim or cause of action. See, eg.,
Restatement (Second) of Judgments § 24(a) (1982) (taking the position that judgment in an action
extinguishes* all rights of the plairtiff to remedies againgt the defendant with respect to dll or any part of the
transaction, or series of connected transactions, out of which the action arose”). Rather, in Whitev.
SWCC, 164 W. Va. 284, 290, 262 S.E.2d 752, 756 (1980), we embraced the “same-evidence’
gpproach for determining whether two claims should be deemed to bethe samefor purposesof claim
preclusion:

For purposesof resjudicata, “acause of action” isthefact or

factswhich esablish or giveriseto aright of action, theexisence of which

affordsaparty arighttojudicid relief. . .. Thetest to determineif the

Issueor causeof actioninvolved inthetwo suitsisidenticd istoinquire

whether the same evidence would support both actionsor issues. . . . If
thetwo casesrequire subgtantidly different evidenceto sustain them, the



second cannot be said to be the same cause of action and barred by res
judicata.

Id. & 290, 262 S.E.2d at 756 (citationsomitted); seealso Blake, 201 W. Va a 476, 498 SE.2d at 48.

Applying thistest to the present casg, it isclear that the Sliders' present clamsarenot
barred by resjudicata or claim precluson. InMarshall v. Saseen, 192 W. Va. 94, 450 S.E.2d 791
(1994), we extended our holding in Hayseeds, Inc. v. Sate FarmFire & Casualty, 177 W. Va. 323,
352 SE.2d 73 (1986), to permit apolicyholder to obtain consequential damages from an uninsured or
underinsured motorist carrier upon ashowing theat the policyholder had subgtantidly prevaledinadispute
with the insurer. Specifically, we held in syllabus point six of Marshall that,

When apolicyholder of uninsured or underinsured motorist
coverageissued pursuant to W. Va Code, 33-6-31(b) substantially
prevails in a suit involving such coverage under W. Va. Code,
33-6-31(d), theinsurer issuing such policy isliable for the amount
recovered up to thepalicy limits, the policyholder’ sreasonable attorney
fees, and damages proven for aggravation and inconvenience.

Indefining what it meansto“ subgtantidly prevall” in the Hayseeds context, we had previoudy explained
that,

[aninsured “ subgtantidly prevals’ inaproperty damageaction
agang hisor her insurer when the action issettled for an amount equd to
or goproximeting theamount claimed by theinsured immediately prior to
the commencement of the action, aswell aswhentheactionisconduded
by ajury verdict for such an amount. In either of these Stuationsthe
insured isentitled to recover reasonable atorney’ sfeesfromhisor her
Insurer, aslong asthe attorney’ s serviceswere necessary to obtain
payment of the insurance proceeds.



Syl. pt. 1, Jordan v. National Grange Mut. Ins. Co., 183 W.Va. 9, 393 S.E.2d 647 (1990). We
recently modified thisstandard for determining whether apalicyholder has subdtantialy prevailed, asSated
in syllabus point four of Miller v. Fluharty, 201 W. Va. 685, 500 S.E.2d 310 (1997):

When examiningwhether apalicyholder hesubdiantidly prevaled
againg aninsurance carrier, acourt should look at the negotiationsasa
whole from the time of the insured event to the final payment of the
insurance proceeds. |If the policyholder makes areasonable demand
during the course of the negotiations, within policy limits, theinsurance
carrier must either meet that demand, or promptly respond to the
palicyholder with agtatement why such ademand isnot supported by the
avaladleinformation. Theinsurance carrier’ sfallureto promptly respond
Isafactor for courtsto consder in deciding whether the policyholder has
subgantialy prevailed inenforcing theinsurance contract, and therefore,
whether theinsurancecarrier isliabdlefor thepolicyholder’ sconsequentid
damages under Hayseeds, Inc. v. State Farm Fire & Cas., 177
W. Va. 323, 352 S.E.2d 73 (1986) and its progeny.

While this Court in Fluharty expanded the range of evidence that isrelevant to a
determination of whether apolicyholder has substantidly prevaled inadispute with aninsurer, we have
not retrested from our original position that a policyholder isnot required to prove bad faith or other
misconduct to recover consequential damages under Hayseeds:

[W]econsider it of littleimportance whether aninsurer contestsan

insured’ sdlamingood or bad faith. Inether case, theinsured isout his

consquentia damagesand atorney’ sfees. Toimpose upontheinsured

the cost of compelling hisinsurer to honor itscontractua obligationis

effectively to deny him the benefit of his bargain.
177W. Va at 329, 352 S.E.2d at 79-80; seealso McCormick v. Allstate Ins. Co., 197 W. Va. 415,

422, 475 S.E.2d 507, 514 (1996) (“ To recover attorney fees and net economic loss damages and
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damagesfor aggravation and inconvenience under [Hayseedsand itsprogeny] , it isnot necessary that a

plaintiff show bad faith”).

TheSiders subdantivedams ass forth inthefirg three counts of thair complaint inthe
present action, are basad upon dlegationsthat the defendant insurers (1) breached their common-aw duty
of good faith and fair dealing by acting willfully, maliciously and intentionally denying their claims for
underinsurance coverage; (2) violated theWest VirginiaUnfar Clams Settlement PracticesAct, W. Va
Code § 33-11-4(9); and (3) engaged in extreme and outrageous conduct that was intended to cause
emotiond didress. Incontragt tother previousMarshall daim, which was necessrily limited totheissue
of whether they had substantialy prevailed in the underlying personinjury action,*the Sliders' present
causssof ectiondl involvedlegationsof bed faith or other affirmative misconduct on the part of defendants

Erie and State Farm.

¥n presenting their Marshall dlaim before the Tyler County Circuit Court, the Siders made
certain assartionsregarding therolesthat Erieand State Farm undertook during the underlying persond
injury litigation, see note 1, supra, which averments now form part of the bagisfor theingtant action. Erie
and State Farm argue that such argument was* interposed [in the previous action] solely to demondrate
bed faith by ‘active participation’ inlitigation conduct whichisexactly thesubject of thecurrent dam.” We
do not read these arguments so broadly asto condude that the Siderswere asserting inthe Tyler County
litigation that theinsurerswereacting in bad faith or otherwise engaging inwrongful conduct; rather, it
gopearsthat such argument wasmerdy intended to show that Erie and State Farm had some control over
the defense of the underlying persond injury daim. Indeed, we expresdy goproved of such anarangement
insyllabuspoint nine, in part, of Sateexrel. AllstateIns. Co. v. Karl, 190 W. Va. 176, 437 SE.2d
749 (1993), cert. denied, 510 U.S. 1194, 114 S. Ct. 1302, 127 L. Ed. 2d 653 (1994), wherewe stated
thet “[4] liaility carmier and an underinsured motorist carrier may agreetojointly defend anaction by having
their respective attorneys participate together in the defense.”
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In McCormick, we expressly distinguished a Hayseeds-type dlam from a suit brought
under theimplied right of action created by § 33-11-4(9), which thisCourt had previoudy recognizedin
Jenkinsv. J.C. Penney Cas. Ins. Co., 167 W. Va. 597, 280 S.E.2d 252 (1981)*

The conditions and predicate for bringing acase under Jenkins
v. J.C. Penney Casualty Insurance Company, 167 W. Va. 597,
280 S.E.2d 252 (1981), are wholly different from those necessary for
bringing an underlying contract action or for bringing an action under
Hayseeds, Inc. v. Sate Farm Fire & Casualty, 177 W. Va. 323,
352 S.E.2d 73 (1986). Whereasunder Hayseedsit is necessary that a
policyholder subgtantidly prevail onan underlying contract action before
he may recover enhanced damages, under Jenkins there is no
requirement that one subgtantially prevail; itisrequired that liability and
damages be settled previoudy or in the course of the Jenkins litigation.
Jenkinsingtead predicatesentitlement tordlief soldly upon violation of the
West VirginiaUnfair TradePracticesAct, W. Va Code 8§ 33-11-4(9),
wheresuchviolaion arisesfroma“generd busnesspractice’ onthepart
of theinsurer.

Syl. pt. 9, McCormick.

Giventhefact thet the nature of the evidence required to prevail onther present bed faith
andintentiond tort damsdifferssubgtantialy from that whichwasnecessary to prevail under theprevious
Marshall claim, we concludethat thelower court erred in concluding that the Sliders were barred by
principlesof resjudicata or claim precluson from going forward with the instant action. The Court
therefore holdsthat where an insured has previoudy brought aclaim for consequentid damages under

Marshall and afina judgment has been entered with respect to such claim, theinsured isnot thereby

*Overruled on other grounds, Sate ex rel. Sate Farm Fire & Cas. Co. v. Madden,
192 W. Va. 155, 451 S.E.2d 721 (1994).
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precluded under prinaplesof resjudicata or dlam preclus on from bringing asubsequent action assarting
causesof action predicated upon adefendant insurer’ salleged bad faith or other intentional misconductin

the course of settling the insured’ s policy claim.®

V.
CONCLUSION
For the reasons sated, thejudgment of the Circuit Court of Ohio County isreversed and

this case is remanded for further proceedings consistent with this opinion.

Reversed and remanded.

*Sate Farm and Eried so presant anumber of additiona argumentsin support of thedircuit court’s
grant of summary judgment, which are unrdaed to theissue of whether the Siders damsare barred by
clam precluson. Although this Court has previoudy indicated that “[w]eare not wed. . . . to thelower
court’ srationde, but may rule on any dternate ground manifest in therecord,” Conrad v. ARA Szabo,
198W. Va 362, 369, 480 S.E.2d 801, 808 (1996), we have morerecently cautioned that “[a]lthough
our sandard of review for summary judgment remainsde novo, adircuit court’ sorder granting summeary
judgment must st outt factud findings sufficient to permit meaningful appdlatereview,” syl. pt. 3, in part,
Fayette County Nat. Bank v. Lilly, 199 W. Va. 349, 484 S.E.2d 232 (1997). Since the lower court
did not addressthese dternative argumentsba ow, werefrain from deciding themin thisgpped. SeeBass
v. Coltdli-Rose, 207 W. Va. 730, 732 n.2, 536 S.E.2d 494, 496 n.2 (2000) (per curiam) (declining
to undertake review of grounds for summary judgment not addressed by trial court in its final order).
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